COMMON INTEREST COMMUNITY OMBUDSPERSON’S
TEMPLATE FOR

HOMEOWNERS’ ASSOCIATIONS’ EXECUTIVE BOARDS TO ADOPT
FOR INTERNAL RESOLUTION OF COMPLAINTS (IDR)

Process adopted at Council meeting of 04/25/2019
Form and Procedure updated 10/03/2019.

Introduction

The Common Interest Community Ombudsperson Act requires the Ombudsperson (the
“Ombudsperson” or “Office”). “To establish a template of reasonable written procedures for the
executive board of a common interest community Association to adopt to internally handle complaints
from Unit Owners and other interested parties.” 29 Del. C. 82544 (8). The Act states:

“Each common interest community association shall establish and adhere to the established
written procedures when resolving complaints from Unit Owners and other interested parties.

The procedures established by the Ombudsperson and adhered to by the Association may
include the following, in addition to procedures outlined in the common interest community
Association's declaration, bylaws, or other governing documents.”

» The Office of the Ombudsperson interprets this as requiring each “common interest community”
(CIC) Association to follow a written procedure for internally and informally reviewing and
resolving Unit Owner complaints and Association Complaints against a Unit Owner.

* An Association should comply with the requirement of a written procedure by adapting the
Ombudsperson’s Template, consistent with procedures in the Association’s declaration, certificate
of incorporation, bylaws, rules and law, and “due process” including “notice and opportunity to be
heard.”

» The Ombudsperson recommends that boards adapt procedures from the governing documents

into a single written “Internal Dispute Resolution” (or IDR) procedure, and resolve any conflicts
with the requirements of section 2544 (8), using current understandings of “due process.”

If an Association has no written IDR procedure for resolving complaints from or about Unit Owners, the
board should adapt the following procedure to conform to its governing documents.
» The Office will apply this Template procedure if the Association does not adopt its own.
* A unit owner may edit this Template to file a complaint with the board if the association has no
IDR procedure.
* The Association can use this procedure for claims against an Owner, as limited in the procedure.

The Office recommends that each Association let Owners know about use of the IDR Complaint forms
and give an “opportunity to be heard” before filing a lawsuit, or recording a lien on an Owner’s home.

An Owner with a complaint must first use an IDR process to let the board know of a claim
involving violation of a governing document or statute before the Ombudsperson can review the
complaint. You must file your completed IDR Complaint form with the board. Do not send it to
the Ombudsperson unless it is not resolved internally. Then you must attach it to the
Ombudsperson’s “Contact & COMPLAINT” form, as explained in the “Procedure for Filing a
Complaint” on the website.

You can fill out this IDR Complaint form online, save it to your own computer, and print it. Send it to the
board, not to the Ombudsperson. Save your copy or print enough for you, the board, and the
Ombudsperson. Please direct comments about this form and these procedures to the Ombudsman.
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FOLLOW THIS PROCEDURE TO FILE AN INTERNAL COMPLAINT WITH THE BOARD

1. The Unit Owner or other interested person may deliver a Common Interest Community (CIC)

Complaint to the Association.! The Association may deliver a CIC Complaint to a Unit Owner (“Owner”)
or another interested person. Whoever delivers a CIC Complaint is the “Complainant.” Whoever the

CIC Complaint seeks a response from is the “Respondent.”

1.2 The Association shall not charge an Owner a fee to use the process, unless the Association
determines the process is being abused.

2. The Complaint must be on the attached CIC Complaint Form, or one substantially similar to the CIC
Complaint Form. The Association will provide a copy of the Form to the Owner upon request, or
otherwise make the form generally and easily available.?

3. The Complainant must deliver the completed CIC Complaint, including all required supporting
information to the Respondent. The respondent shall mark on the CIC complaint the date of reeipt,
and shall mark the date of receipt on copies of the CIC Form if requested by the complainant. 3

3.1 For these procedures, a party makes “delivery” to the current address provided by the other party
in one of the following ways:
* In person, hand delivery,
* USPS “Delivery Tracking,”
» FedEXx or other delivery service that creates a record of delivery,
* registered or certified mail, return receipt requested, or,
» if consistent with established procedure of the Association, by electronic means,
provided the sender retains sufficient proof of the electronic delivery.

3.2 If a Unit Owners delivers a CIC Complaint to the Association, the Association must use this
Internal Dispute Resolution procedure.

4. An Association must acknowledge receipt of an Owner’s CIC Complaint in writing within 14 days of
receipt by any of the means described in paragraph 3.1.°

5. The complainant must deliver any specific documents required to support the CIC Complaint with,
the Complaint, must describe the documents and the requested action or resolution.® The
documentation may include:

«the Declaration;

the Certificate of incorporation;

*the Bylaws;

«any Rules of the Association;

«any other governing document of the Association; notice letters, correspondence;

*bills;

»checks; photographs;

«any other document or evidence that supports the CIC Complaint, or applies to the claim, and if
known, a reference to the law, restriction or regulation applicable to the complaint.

129 Del. C. §2544 (8)

229 Del. C. §2544 (8) (a), (b)
329Del. C. §2544 (8) (c)
429Del. C. §2544 (8) (c), (d)
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5.1 The Association will make and provide a copy of the governing or corporation documents to the
Owner on request. Governing documents include: declarations, the certificate of Incorporation, bylaws,
rules, covenants or any other documents creating or governing the Association. Corporation documents
include other applicable books and records of the Association.’

5.2 If the Complainant or Respondent relies upon any law or regulation applicable to the CIC
Complaint, they should provide that information, and describe the desired action or resolution in the
CIC Complaint.®

6A. A party to a dispute may request the other party, in writing, to “meet and confer” in an effort to
resolve the dispute. The board shall promptly designate a director to meet and confer. The parties shall
meet promptly at a mutually convenient time and place, informally explain their positions to each other,
and confer in good faith in an effort to resolve the dispute. Anything the parties agree to must be put in
writing and signed by the parties, including a designee of the association. The agreement binds the
parties and is judicially enforceable if is signed by the parties; is not in conflict with law or the governing
documents of the Association; and is either consistent with the authority granted by the board to its
designee or the agreement is ratified by the board.

6B. If the dispute requires additional information, the Association may within 20 days after, make a
reasonable, efficient, and timely request for any additional information that is necessary for the Owner
to provide in order to continue processing the CIC Complaint.® An Owner who is a Respondent, may
request additional information within 20 days of receipt of the Complaint.

6.1 The Respondent will provide the requested information, if any, within 10 days of the request,
unless there are unforeseen circumstances. If there are unforeseen circumstances the Respondent
must notify the Complainant when the information will be provided.

6.2 The Respondent must respond to and act upon the CIC Complaint within 20 days after the
Complainant provides the information requested, or the time expires.°

7 The Association must deliver notice to the Owner not less than 7 days before, of the date, time, and
location that the Association will consider the CIC Complaint by any means described in section
3.11

8 The Association must give the Owner a full opportunity to explain the Owner’s position and
evidence, and to call and question witnesses, Association members, employees or representatives.
The Association may ask the Owner questions, call and question others.

8.1 Each party must treat the other with civility, dignity and respect. Neither party need tolerate
shouting, rudeness, name-calling, or disrespect. Either party may call a 10-minute recess in the
meeting.

9. No later than 14 days after the meeting considering the CIC Complaint, the Association shall make
its final determination in writing. The Association shall deliver written notice of its final determination to
the Owner.**

725 Del. C. §81-318 (a)(4), (b)
829Del. C. §2544 (8) (e)
29Del. C. §2544 (8) (f)

1029 Del. C. §2544 (8) (f)

129 Del. C. §2544 (8) (g)

1429 Del. C. §2544 (8) (h)
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9.1 The notice of final determination shall bear the date of issuance and include:

o the written final determination explaining reasons for the decision;
o quotation of the Associations’ declaration, certificate of incorporation bylaws, rules or other

governing documents; or
o areference to any applicable law, regulation or rule that led to the final determination;*®
o any supporting documents, correspondence, and other materials that led to the final
determination;
o the registration number for the Association,*® if any; and
o the name and license number of the community manager,’ if any.

10. The notice of final determination must inform the Owner of the right to submit the
Association’s final determination to the Office of the Ombudsperson®® in substantially the following form:

Notice:

If the board issues a final decision denying your CIC Complaint, or if the board does not
respond to it after 20 days, you have the right to file a Notice of Final Adverse Decision with the
Common Interest Community Ombudsperson under to 29 Del. C. §2544 (9), (10).

Procedures to File Notice of Final Adverse Decision to the Ombudsperson:
* must be filed within 30 days of the final adverse decision (unless waived by the
Ombudsperson for good cause);

* must be in writing on the Ombudsperson’s ‘Contact/Complaint’ form (available on the
website of the Ombudsperson or by calling the number below). Fill out the

“Contact/COMPLAINT” form completely;
* must include the complete IDR complaint with attachments;

* must include a copy of the board’s written decision;

« must include copies of any Required Information? listed in the Contact/Complaint form
and supporting documents, correspondence and other materials related to the decision;

« must enclose the $35 filing fee? (unless waived by the Ombudsperson for good cause).

You may contact the Office of the Ombudsperson through:

Delaware Department of Justice

Office of the Common Interest Community Ombudsperson
820 N. French Street

Wilmington, DE 19801 Telephone: (302)

577-8400 email:

CIC.OmbudsmanDOJ@state.de.us

1529 Del. C. §2544 (8) (i)
1629 Del. C. §2544 (8) (i)
1729Del. C. §2544 (8) (i)
1829Del. C. §2544 (9), (10)
! Del. C. §2545 (a)

2 Del. C. §2544 (15)
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